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N THE SUPREME COURT OF THE STATE OF HAWAI |

--- 000 ---

STATE OF HAWAI ‘I, Plaintiff-Appell ee,
VS.

CALEB | ULI, Defendant - Appel | ant.

NO 24940

APPEAL FROM THE FI RST CI RCUI T COURT
(CR NO. 00-1-0487)

MARCH 19, 2003

MOON, C.J., LEVINSON, NAKAYAMA, AND ACOBA, JJ.,
AND CI RCU T JUDGE DEL ROSARI O, ASSI GNED
BY REASON OF VACANCY
OPI NI ON OF THE COURT BY MOON, C. J.
Def endant - Appel | ant Caleb luli appeals fromthe
j udgnment of conviction and sentence entered on February 8, 2002
by the circuit court of the First Crcuit, the Honorable David W

Lo presiding, for robbery in the second degree, in violation of

Hawai i Revi sed Statutes (HRS) 8§ 708-841 (1993).' On appeal, lul

! HRS § 708-841 provides in rel evant part:

(1) A person commits the offense of robbery in the second
degree if, in the course of commtting theft:

(conti nued. . .)
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contends that the trial court: (1) erred in denying his notion
to excuse a juror for cause; (2) plainly erred in incorrectly
instructing the jury on the elenents of the offense of robbery in
the second degree; (3) plainly erred in instructing the jury on
robbery in the second degree based upon a threat of the inmm nent
use of force in the absence of any evidence of such threat; and
(4) plainly erred in allow ng the prosecution’s inproper closing
argunent. For the follow ng reasons, we affirmthe trial court’s
j udgnent .

. BACKGROUND

The follow ng evidence was adduced at trial. At
approximately one o’ clock in the nmorning on February 11, 2000,
Scott Shimaura was driving into the MIlilani Shopping Center
parking | ot when he noticed a car follow ng behind himflashing
its headlights. Shimaura entered a stall in the parking | ot and
the car quickly pulled into the stall next to his. As soon as
Shimaura attenpted to pull out of the stall, the other car

reversed and bl ocked Shinaura’s car from behi nd.

Y(...continued)

(a) The person uses force against the person of anyone
present with the intent to overcone that person’s
physi cal resistance or physical power of resistance;

(b) The person threatens the i minent use of force agai nst
t he person of anyone who is present with intent to
conpel acqui escence to the taking of or escaping wth
t he property .
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The driver of the car, identified later as luli, exited
the car and approached the closed driver’s side w ndow of
Shimaura’ s car and said, “Gve ne your noney.” Shinaura told
him “No.” luli proceeded to wal k around Shimaura’s car | ooki ng
inwith a flashlight. After wal king back to the driver’s side
wi ndow, luli said, “Gve nme your car.” Shimaura stated that he
had a clear view of luli. Shimaura again told him “No.” 1lul

said several tinmes, “Roll down your window. | want to talk to

you. Shi maura responded “no” each tinme. luli then said he
woul d break Shimaura’s window if he didn’t roll it down.

Shi maura was frightened because he did not know what luli was
going to do. luli attenpted to break the driver’s side w ndow
with a sharp instrunment that he had retrieved fromhis car
Shimaura put his car in reverse and hit luli’s car as he
attenpted to | eave because he felt threatened and fearful. 1ul
then got into his car to get away. Shimaura struck luli’s car
with his front bunper as he pulled out of the parking space.
Shimaura then followed luli |Iong enough to note the license plate
nunber, which he testified was “MYS 133.” Shinmaura called the
police imediately thereafter fromthe 24 Hour Fitness

establi shnment | ocated at the MIlilani Shopping Center and

submitted a witten statenent to Honol ul u Police Departnent (HPD)

O ficer Brian Johnson, describing the incident and luli
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The follow ng night, Oficer Johnson responded to a
call by a 24 Hour Fitness enployee who stated that a car matching
t he description given by Shinmaura had returned to the parking
lot. Oficer Johnson |ocated the vehicle and found luli sleeping
in the car. Oficer Johnson woke luli, took photos of him and
t he danage to his vehicle, and took down his identification
information. O ficer Johnson was instructed not to arrest |ul
at that tine because there were no other people available in the
area for a lineup at the scene. However, on February 17, 2000,
Shi maura went to the police station and positively identified
luli froma photo |lineup as the perpetrator of the incident on
February 11, 2000.

On February 29, 2000, HPD Oficers Bryson Apo and
Wendel | Takata identified the vehicle with Iicence plate nunber
MYS 133 and foll owed the vehicle into the MIlilani Shopping
Center.? As luli exited the vehicle, Oficers Apo and Takata
pul l ed their unmarked police vehicle behind luli’s vehicle. Both
of ficers approached luli’s vehicle, identified thensel ves as
police officers, and displayed their police badges. luli then
reentered his vehicle, |ocked the driver’s door, and | eaned over
to |l ock the passenger side door. Oficers Apo and Takata asked

luli to exit the vehicle, but luli remained inside the vehicle

2 Officers Apo and Takata work in the Crine Reduction Unit, which is a

pl ai ncl ot hes unit assigned to assist the Patrol Division of the HPD.
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and made a notion to start the ignition. 1luli then nade a
novenment with his | eft hand towards the driver door panel.
O ficer Apo believed luli was reaching for a possible weapon and,
therefore, drew his firearm pointing it directly at luli. luli
eventually exited the vehicle and was arrested. 1luli was charged
on March 10, 2000 with robbery in the second degree, in violation
of HRS § 708-841.

At trial on April 9, 2001, the court conducted voir
dire exam nation of potential jurors. During the jury selection
process, the follow ng exchange occurred between the court and

Virginio Carval ho, one of the prospective jurors:

The Court: Does anyone have relatives or close friends
enpl oyed by any | aw enforcenent agency or
crimnal defense attorney and who m ght tal k
about their work with you?

Car val ho: [My dad was a police officer and all my uncles
were policenmen, and -- and ny brother just
retired as a police chief on the island of
Hawai i, so |’'ve been associated wth that.

The Court: Does that association with law enforcenent in
your famly and rel atives cause you to be biased
in any way?

Car val ho: | would think so. 1'd have to be honest, |
woul d t hi nk so.

The Court: Do you feel despite that, being related to | aw
enforcenment personnel, despite that, you could
still be fair and inpartial; is that correct?
You'll try?

Carval ho: No, | didn't say that.

The Court: | msheard you then.

Carval ho: I think that for all of those years, that it nay
be very difficult to be fair and inpartial

The court then asked all the prospective jurors, “lIs anyone
unabl e to keep an open mnd until all testinony and evi dence has
been conpleted and after the Court has told you what the |aws are

that apply in this case?” There was no answer in the
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affirmative. The court further asked, “lIs there anyone who has

any ot her reason why they cannot be fair and inpartial jurors?”’

There was no answer in the affirmati ve.

During voir dire by the prosecution, the follow ng

exchange occurred with Carval ho:

Pr osecuti on:

Carval ho
Prosecuti on:
Carval ho
Prosecuti on:

Car val ho
Pr osecuti on:

Car val ho
Pr osecuti on:

Car val ho:
Prosecuti on:
Carval ho

You said you were a juror before; is that
correct?

Yes.

What kind of case was that?

Cuvil.

Okay. Were there any police officer

wi tnesses in that case?

Yes.

Were you able to treat those police

of ficers just like any other witness?
Yeah.

kay. So if there were police officers in
this case, do you believe you could treat
themjust like any other w tnesses?

Sure.

Sur e?

| think so.

During further questioning of Carval ho by defense counsel, the

fol | om ng exchange occurred:

Def ense counsel

Car val ho

Def ense counsel

Car val ho

Def ense counsel

Okay. Now, M. Carval ho, now — now, |
guess we gotta go there because you' ve
mentioned your affiliation — 1 guess your
fam |y being with | aw enforcenent. And
this is a crinmnal case, and now, you — do
you feel unconfortable sitting as a juror
and in sitting in judgnent on a crimnna
case because of the affiliations that you
have with — with your fam |y having been
in |law enforcenent?

Not at all

Ckay. And the fact that — well, as you
sit here today, would you think that you —
if avictimcane in and said that, well,
this happened to ne, would you tend to
want to believe himin spite of any other
evi dence that may cone in?

If —if the — if the individual’s a victim
probabl y.

Okay. And despite what - say that there’'s
- let’s say there’s a victim but let’s
just say there’'s al so other extenuating
circunstances, would you tend to want to
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Carval ho

Def ense counsel

Car val ho

Def ense counsel

Car val ho:

Def ense counsel

Car val ho:

Def ense counsel

Car val ho

Def ense counsel

Car val ho:

Def ense counsel

Def ense counsel

Carval ho

Def ense counsel

Carval ho

Def ense counsel

Car val ho

Def ense counsel

Car val ho:

Def ense counsel

Carval ho

consi der those circunstances or would you
just want himto just say he’s been a
victim he needs to be vindicated, |’ m
here to vindicate the victin?

Needs - need to be considered?

Do you think that sitting in the chair
that you woul d be placed in a position
that you'd want to vindicate the victim
especi ally based on your | aw enforcenent,
you know, famly — family ties?

That’'s a hypothetical question. | don't
know that | could answer that.

If it came to the wire and you had to nake
a decision, do you think that the decision
should run in favor of the state or run in
favor of the defendant?

Al'l of ny background says that the arrest
wasn’'t made in vain.

Ri ght .

You know, that’s what - that’'s what has
been -

That’s right. So as you sit here and you
|l ook at M. luli, you go, well, he nust
have done sonething right, he wouldn't be
sitting in the chair there?

(Nods head.)

Ri ght ?

(Nods head.)

So basically you ve already had a
preconcei ved notion that he nay be guilty
of maybe not this, but of sonething; is
that right? 1Is there anybody else in the
jury box share that view ?

Okay. Well, let me ask you this: Do you
think you can be fair and inpartial to M.
luli based on what you’ ve just — just
said, M. Carval ho, you know that he may
not be guilty of this, of sonething el se?
Me?

Yeah.

Tough cal | .

Tough call meaning you don’t think you can
be, in all honesty, and it’s just -

"Il try to be honest.

Yeah. You're in a position - we’'d want -
you' d want sonebody to be honest with you
in the same position, right?

Sure, right.

And based on that, do you think you could
be fair?
As | said,
know .

it’s a tough call. | don't
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Def ense counsel chal | enged prospective juror Carval ho

for cause and reasoned:

I’ mvery concerned about him | mean, he’s cone right out

at the very outset of this process stating this affiliation
with | aw enforcement and his concerns whether he could, in
fact, be fair and inmpartial, and | think that the answers he
provided ne also relay that fact, and he says it would be a
tough call. | don't think there’'s a question of it being a
tough call at all in a situation like this. | think that he
woul d be better suited to serve in a civil case, but | don't
[sic] think that we're concerned with himbeing fair and

i mparti al

The prosecution stated in response:

He al so indicated that he doesn’t know, he hopes he can be
fair. He never indicated that he could not followthe
Court’s instructions. He has sat as a juror before where
police officers were w tnesses, and he was able to treat
them as ordinary w tnesses, as he did any other witness.

He al so indicated upon questioning by this court that
he was not biased agai nst the defendant or the state.
think he’s been honest with his concerns, but he's al so been
honest with his — honest and genuine effort to be fair and
inmpartial. That's the best we can ask any prospective
juror.

The court agreed with the prosecution s argunents and denied the
chal | enge for cause. The defense used its first perenptory
chal | enge to excuse Carval ho, and, thereafter, exercised its
remai ning two challenges prior to the final selection of the
jury.

At the close of the prosecution s case, the defense
noved for a judgnent of acquittal on the basis that, given the
state of the evidence adduced thus far, no reasonable juror could
conclude guilt beyond a reasonabl e doubt and that the prosecution
had failed to neet its burden of proof. The court denied the

not i on.
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At the conclusion of the trial, the trial court

instructed the jury in relevant part as foll ows:

A person conmits the offense of Robbery in the Second
Degree in one of two ways:

Alternative 1. A person commits the offense of
Robbery in the Second Degree if, in the course of commtting
theft, he uses force against the person of anyone present
with intent to overcone that person’s physical resistance or
physi cal power of resistance.

There are two material elenments of the offense of
Robbery in the Second Degree under this alternative, each of
whi ch the prosecution nmust prove beyond a reasonabl e doubt.

These two el ements are:

1. That on or about the 11th day of February, 2000,

in the City and County of Honolulu, State of Hawai-‘i,

the defendant was in the course of committing theft;
and

2. That while doing so, the defendant used force

agai nst Scott Shimaura, a person who was present, with

intent to overcone that person’s physical resistance

or physical power of resistance.

Alternative 2: A person comits the offense of Robbery
in the Second Degree if, inthe course of conmtting theft,
he threatens the imm nent use of force against the person of
anyone who is present with intent to conpel acqui escence to
the taking of or escaping with property.

There are two material elements of the offense of
Robbery in the Second Degree under this alternative, each of
whi ch the prosecution nust prove beyond a reasonabl e doubt.

1. That on or about the 11th day of February, 2000,

in the City and County of Honolulu, State of Hawai:‘i,

the defendant was in the course of comritting theft;
and

2. That while doing so, the defendant threatened the

i mm nent use of force against Scott Shinaura, a person

who was present, with intent to conpel acqui escence to

the taking of or escaping with the property.

Force nmeans any bodily inpact, restraint, or confinenent or
t hreat thereof.

There were no objections to the jury instructions noted above.
On February 8, 2002, the jury found luli guilty of
robbery in the second degree. He was sentenced to ten years of

i mprisonment with a five-year mandatory m ni num as a repeat
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of fender and required to pay $496.63 in restitution. This tinely
appeal foll owed.

1. STANDARDS OF REVI EW

A. Jury Sel ection

Atrial court’s decision on a challenge for cause of a

juror is reviewed for an abuse of discretion. State v. Kauhi, 86

Hawai i 195, 197, 948 P.2d 1036, 1038 (1997) (citation omitted).
An abuse of discretion occurs when the trial court “exceeds the
bounds of reason or disregards rules or principles of |aw or
practice to the substantial detrinment of a party litigant.”

State v. Ganal, 81 Hawai‘i 358, 373, 917 P.2d 370, 385 (1996)

(citations omtted).

“The paranmount question in determ ning whether to
excuse for cause a prospective juror is whether the defendant
woul d be afforded a fair and inpartial trial based on the | aw and
evi dence, with the prospective juror as a nenber of the jury.”

State v. Cardus, 86 Hawai‘i 426, 438, 949 P.2d 1047, 1059 (App.

1997) (citations omtted).

B. Jury instructions

““When jury instructions or the om ssion thereof are at

i ssue on appeal, the standard of review is whether, when
read and considered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or

m sl eading,’” State v. Kinnane, 79 Hawai‘ 46, 49, 897 P.2d
973, 976 (1995)

[E]rror is not to be viewed in isolation and
considered purely in the abstract. It mnust be
examned in the light of the entire proceedi ngs and
given the effect which the whole record shows it to be
entitled. In that context, the real question becones

-10-
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whet her there is a reasonable possibility that error
may have contributed to conviction

State v. Jenkins, 93 Hawai‘i 87, 99-100, 997 P.2d 13, 25-26
(2000) (sone citations omtted).

State v. Lagat, 97 Hawai‘i 492, 495-96, 40 P.3d 894, 898-99

(2002) (some citations omtted) (brackets in original).

Nevert hel ess, the “trial court is not required to
instruct the jury in the exact words of the applicable
statute but to present the jury with an understandabl e
instruction that aids the jury in applying that law to the
facts of the case.” State v. Apao, 59 Haw. 625, 645, 586
P.2d 250, 263 (1978), subsequent resolution, 66 Haw. 682,
693 P.2d 405 (1984). Erroneous instructions are
presunptively harnful and are a ground for reversal unless
it affirmatively appears fromthe record as a whole that the
error was not prejudicial. State v. Robinson, 82 Hawai i
304, 310, 922 P.2d 358, 364 (1996). |If that standard is
met, however, “the fact that a particular instruction or
i sol at ed paragraph may be obj ectionabl e, as inaccurate or
m sl eading, will not constitute ground for reversal.”

[State v. ]Pinero, 75 Haw [282,] 292, 859 P.2d [1369,] 1374
[(1993)]. VWhether a jury instruction accurately sets forth
the relevant law is a question that this court reviews de
novo. Richardson v. Sport Shinko (Waikiki Corp.), 76

Hawai ‘i 494, 504, 880 P.2d 169, 179 (1994).

State v. Vanstory, 91 Hawai‘i 33, 43, 979 P.2d 1059, 1069 (1999)

(quoting State v. Sawyer, 88 Hawai‘i 325, 330, 966 P.2d 637, 642

(1998) (sone brackets added)).
“Jury instructions to which no objection has been made
at trial will be reviewed only for plain error.” State v.

Aganon, 97 Hawai‘i 299, 302, 36 P.3d 1269, 1272 (2001) (i nternal

citations and quotation marks omtted), reconsideration denied,
97 Hawai ‘i 299, 36 P.3d 1269 (2002).

C. Plain error

"We may recogni ze plain error when the error conmtted

affects substantial rights of the defendant.” State v. Klinge,

-11-
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92 Hawai ‘i 577, 584, 994 P.2d 509, 516 (2000) (citations
omtted); see also Hawai'i Rules of Penal Procedure (HRPP) Rul e
52(b) (1993) ("Plain error or defects affecting substanti al
rights nmay be noticed although they were not brought to the
attention of the court.").

D. Prosecutori al M sconduct

Al | egations of prosecutorial msconduct are revi ewed
under the harm ess beyond a reasonabl e doubt standard, which
requi res an exam nation of the record and a determ nation of
whet her there is a reasonable possibility that the error
conpl ai ned of mi ght have contributed to the conviction. See
Kli nge, 92 Hawai ‘i at 590, 994 P.2d at 522 (citations omtted).
Where a defendant fails to object to a prosecutor’s statenent
during closing argunent, appellate reviewis limted to a
determ nati on of whether the prosecutor’s alleged m sconduct
anounted to plain error. See id. at 592, 994 P.2d at 524.

M sconduct of a prosecutor may provide grounds for a
new trial if the prosecutor’s actions denied the defendant a fair
trial. Ganal, 81 Hawai‘i at 373, 917 P.2d at 385 (citation
omtted).

1. D SCUSSI ON

A. Jury selection and deni al of challenge for cause

luli argues that the trial court erred in denying his

chal l enge to dism ss prospective juror Carval ho for cause and,

-12-
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therefore, inpaired luli’s right to perenptory chall enges because
Carval ho repeatedly expressed his inability to be fair and
i mpartial .

W note at the outset that luli could not have suffered
any actual prejudice by virtue of Carval ho's potential bias
because Carval ho did not ultimtely serve as a juror.
Neverthel ess, the “right to exercise a perenptory challenge ‘is
one of the nost inportant of the rights secured to the accused in
a crimnal case . . . [and] the denial or inpairnment of that
right . . . is reversible error not requiring a show ng of
prejudice.” Kauhi, 86 Hawai‘ at 198, 948 P.2d 1039 (quoting

State v. Carval ho, 79 Hawai‘i 165, 172, 880 P.2d 217, 224 (App.

1994) (citation omtted, internal brackets omtted, internal
brackets and sone el lipses added)). This court must, therefore,
exam ne “[(1)] whether [Carval ho] was inproperly passed for cause
and, if so, [(2)] whether [luli’s] right to exercise a perenptory
chal | enge was denied or inpaired.” Kauhi, 86 Hawai‘i at 198, 948
P.2d at 1039.
1. Whether Carvalho was improperly passed for cause

This court has previously stated that, “[w hen a juror
I's chall enged on grounds that he has fornmed an opi ni on and cannot
be inpartial, the test is ‘whether the nature and strength of the
opinion . . . are such as in law necessarily . . . raise the

presunption of partiality.”” State v. Gaham 70 Haw. 627, 633,

-13-
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780 P.2d 1103, 1107 (1989) (quoting Reynolds v. United States, 98

U S 145, 156 (1878)). The “prevailing rule[, however,] allows a
person with preconceived notions about a case to serve as a juror
if he ‘can lay aside his inpression or opinion and render a
verdi ct based on the evidence presented in court.’” Graham 70
Haw. at 633, 780 P.2d at 1107 (citations omtted).

In the present case, Carval ho admtted that his
association wth | aw enforcement woul d cause himto be biased.
In response to the court’s inquiry as to whether he would try to
be fair and inpartial, Carvalho replied that “it may be very
difficult to be fair and inpartial.” Tr. 4/9/01 at 15-16. 1In
our view, Carvalho's agreenent with the prosecutor that he could
treat police officers like any other witness, in itself, did not
adequately rehabilitate himas a prospective juror. Carvalho's
responses to defense counsel’s inquiries denonstrated that he had
preconcei ved notions and partiality toward victins and police
officers due to his association with | aw enforcenent. For
exanpl e, as noted above, he stated, “All of my background says
that the arrest wasn’t nmade in vain.” In response to defense
counsel’s question, “So as you sit here and you look at M. luli,
you go, well, he nust have done sonething right, he wouldn't be
sitting in the chair there,” Carvalho nodded his head in the

affirmati ve.

-14-
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Mor eover, Carval ho explicitly stated that it would be a
“tough call” as to whether he could be fair. H s statenent,

“I"l'l try to be honest,” was anbi guous at best and certainly does
not expressly signify, as the prosecution inplies, that he would

attenpt to be fair and inpartial. Furthernore, Carval ho did not

assure the trial court that he woul d base his decision solely

upon the evidence. See State v. |banez, 31 P.3d 830, 832 (Ariz.

Ct. App. 2001) (stating that, if a prospective juror expresses
serious doubts about her ability to be fair and inpartial, she
nmust be excused for cause, unless she ultimtely assures the
trial court that she will base her decision solely upon the

evidence); cf. G aham 70 Haw. at 635-36, 780 P.2d at 1108

(holding that the trial court did not err in refusing to excuse
the prospective juror for cause because she expressly stated that
she would try to be fair to the defendant and her responses
during colloquy with the court dispelled the suggestion that she
could not render a verdict based on the evidence). Carvalho’s
statenents during voir dire were express declarations of bias.
Carval ho did not affirmatively state that he could render a fair
and inpartial verdict.

We need not decide, however, whether the trial court
abused its discretion in refusing to excuse Carval ho for cause

because, as we discuss infra, luli has failed to neet his burden

-15-
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of establishing that his right to exercise a perenptory chall enge
was deni ed or inpaired.
2. Whether Iuli has met his burden of establishing

that his right to exercise a peremptory challenge

was denied or impaired

I n Kauhi, the defendant chal |l enged the prospective
juror for cause based upon the fact that the juror was a deputy
prosecuting attorney, who was enpl oyed by the sanme office that
was prosecuting him Kauhi, 86 Hawai‘ at 197-98, 948 P.2d at
1038-39. Satisfied that the prospective juror’s responses during
voir dire denonstrated his ability to be inpartial, the trial
judge deni ed the defendant’s chall enge for cause. [d. at 198,
948 P.2d at 1039. The defendant exercised his |ast perenptory
chal l enge to excuse the prospective juror. Thereafter, he
requested two additional perenptory challenges (which the trial
court denied) and identified the jurors agai nst whom he woul d
utilize those challenges. [d. Under these circunstances, this
court held that the trial court conmtted an abuse of discretion
in failing to excuse the prospective juror in light of his
enpl oynent and that the trial court’s error foreclosed the
def endant from perenptorily chall enging at | east one of two
addi ti onal prospective jurors. This court, therefore, held that
the defendant’s right to exercise his perenptory chall enge was
denied or inpaired, reversed his conviction, and renmanded the

case for a newtrial. [1d. at 200, 948 P.2d at 1041.

-16-
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We cannot say, under the circunstances of this case,
that luli has net his burden of establishing that his right to
exerci se a perenptory challenge was denied or inpaired. Unlike
t he defendant in Kauhi, luli made no proffer that he woul d have
excused anot her prospective juror had he not been forced to
exerci se one of his perenptory chall enges to excuse Carval ho, nor

did he request an additional perenptory challenge. See United

States v. Mrtinez-Salinas, 523 U S. 304, 317 (2000) (holding

that defendant’s right to exercise perenptory chall enges was not
deni ed or inpaired where defendant (1) never asserted at trial
that he wished to strike some other juror with the perenptory
chal | enge he was forced to use and (2) did not question the
impartiality of the jury as finally conposed). W, therefore,
hold that luli has failed to denonstrate that his right to
exercise his perenptory chall enges was inpaired or denied.

B. Jury instruction on the elenments of the of fense of
robbery in the second degree

Al though lTuli did not object at trial, luli argues on
appeal that the jury instructions for robbery in the second
degree were plainly erroneous because, in formulating the
instructions, the trial court presented the two material elenents
intw parts rather than three. Relying on Aganon, luli contends
that, due to the trial court’s fundanmental m sunderstandi ng of

the el ements of the offense, the jury instructions on the

-17-
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requi site state of mnd and the state’ s burden of proof were
confusing and m sl eading. W disagree.

In Aganon, this court vacated the defendant’s
conviction and remanded the case for a new trial because the
trial court’s response to a jury conmunication erroneously stated
that the jury must be unaninmous in finding the requisite state of
mnd with respect to either the defendant’s conduct, attendant
circunstances, or result of her conduct. Aganon, 97 Hawai ‘i at
302-03, 36 P.3d at 1272-73. However, this court acknow edged
that “not all offenses, as defined by the |egislature, have al
three possible elenents.” [d., 97 Hawai‘i at 303, 36 P.3d at
1273. The court in Aganon also held that, although the jury
instruction on second degree nurder erroneously listed the
requisite state of mnd as an elenent of the offense and I|isted
t he conduct and result of conduct elenents together, the error
did not adversely affect defendant’s substantial rights because
the instructions as a whole were not prejudicially insufficient,
erroneous, inconsistent, or msleading. See id.

This court has previously indicated that there are
“two material elenents of the offense of Robbery in the Second
Degree, each of which the prosecution nust prove beyond a

reasonabl e doubt.” State v. Haani o, 94 Hawai ‘< 405, 421 n.4, 16

P.3d 246, 262 n.4 (2001); see also Hawai‘i Pattern Jury

Instructions - Crimnal 10.29-10.30 (2002) (pattern jury
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instructions state that there are two material elenents to the

of fense of Robbery in the Second Degree). The material elenents
of HRS § 708-841(1)(a) that the prosecution nmust prove beyond a
reasonabl e doubt are: (1) the attendant circunstances (that the
def endant was in the course of commtting a theft); and (2) the
conduct (that the defendant used force agai nst a person who was
present with intent to overcone that person’ s physical resistance
or physical power of resistance). Proof of the result of conduct
is not a material elenment of the offense of robbery in the second
degree.?

Based on the foregoing, we hold that the trial court
properly instructed the jury on the two statutory el enents of the
of fense of robbery in the second degree as set forth in HRS
8§ 708-841 and that the trial court’s presentation of the materi al
el enrents of the offense in two, rather than three, parts was not
prejudicially insufficient, erroneous, m sleading or
i nconsi stent .

1. Jury instruction on state of mind

luli also contends that, because the court’s
instructions listing two material elenents of robbery in the
second degree was i nproper, and because the trial court

instructed the jury on the requisite state of mnd with respect

% The material elements for HRS § 708-841(1)(b) are respectively
simlar.
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to three elenents instead of two, the jury instruction on the
state of m nd “becane neaningless in the context of the court’s
description of the elenments.”

The trial court did not instruct the jury as to the
speci fic | anguage of HRS § 702-204, which states in relevant part
that “a person is not guilty of an offense unless the person
acted intentionally, know ngly, recklessly, or negligently, as
the | aw specifies, with respect to each el enent of the offense.”
However, the trial court instructed the jury on the requisite
state of mnd as foll ows:

A person acts intentionally with respect to his conduct when
it is his conscious object to engage in such conduct. A
person acts intentionally with respect to attendant

ci rcunst ances when he is aware of the existence of such
circunstances or believes or hopes that they exist. A
person acts intentionally with respect to a result of his
conduct when it is his conscious object to cause such a
result. The state of mind wth which a person comrts an
act such as intentionally nmay be proved by circunstanti a

evi dence.

Here, although the trial court presented the el enents
of robbery in the second degree as two material elenents, but
instructed the jury on the requisite state of mnd with respect
to three elenents, the instructions taken as a whol e was
nevert hel ess understandabl e and did not render the state of m nd
instructions “prejudicially insufficient, erroneous,

i nconsi stent, or msleading.” Kinnane, 79 Hawai‘<i at 49, 897

P.2d at 976.
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2. Burden of proof beyond a reasonable doubt

luli further contends that the jury instructions were
i nsufficient because they did not instruct the jury as to venue,
jurisdiction, and tineliness of prosecution.

HRS § 701-114 (1993)* requires proof beyond a
reasonabl e doubt of each elenent of the offense, the state of
mnd required to establish each el enment of the offense, and facts
establishing jurisdiction, venue, and tineliness. However, where
uncontradi cted and undi sputed evidence of tinely prosecution,
jurisdiction, and proper venue is contained in the record, the
trial court’s failure to instruct the jury is harm ess beyond a

reasonabl e doubt. See State v. Correa, 5 Haw. App. 644, 650, 706

P.2d 1321, 1325, cert. denied, 68 Haw. 692 (1985).

In the present case, the record denponstrates that the
prosecution adduced evi dence establishing jurisdiction, venue,
and tineliness and that the evidence was undi sputed. W,
therefore, hold that the trial court’s failure to instruct the

jury on these matters was harm ess beyond a reasonabl e doubt.

4 HRS § 701-114(1) states in relevant part:

(1) Except as otherw se provided in section 701-115, no
person nay be convicted of an offense unless the foll owng
are proved beyond a reasonabl e doubt:

(a) Each el ement of the offense

(b) The state of mind required to establish each
el ement of the offense;

(c) Facts establishing jurisdiction;

(d) Facts establishing venue; and

(e) Facts establishing that the offense was
commtted within the time period specified in
section 701-108.
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C. Jury instruction on Robbery in the Second Deqgree based
upon a threat of the i mm nent use of force

luli contends that there was no rational basis to give
a jury instruction on robbery in the second degree under HRS
§ 708-841(1)(b), based upon a threat of “the inmm nent use of

force agai nst the person or anyone who [was] present,” because
there was no evidence presented at trial of a “threat” agai nst
Shi maur a.

A threat, within the context of the robbery statutes,
is a “comunicated intent to inflict harm. . . [that] nay be

proven and often must be proven by circunstantial evidence and

reasonabl e i nferences to be drawn therefrom” State v. Hal enanu,

3 Haw. App. 300, 305, 650 P.2d 587, 592 (1982) (citations
omtted).

In the present case, there is anple evidence in the
record and reasonabl e i nferences therefromthat would support the
theory that luli threatened the i mm nent use of force against
Shimaura. luli denmanded Shimaura’s noney and car and, after
Shi maura refused, luli said he would break Shimaura’ s w ndow i f
he didn't roll it down. Iluli went back to his car, retrieved a
sharp pointed instrument and tried to break the driver’s side
wi ndow. Shinmaura testified that, because he felt threatened and
fearful, he reversed his car, striking luli’s vehicle, in an
attenpt to |l eave the scene. 1In light of the foregoing, we cannot

say that the trial court erred or plainly erred in instructing
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the jury on robbery in the second degree based upon a threat of
the i nm nent use of force agai nst the person.

D. Prosecut ori al m sconduct

Finally, lTuli contends that the prosecution is guilty
of m sconduct because the prosecutor inproperly: (1) commented
on luli’s assertion of his right to remain silent by noting that
luli’s refusal to voluntarily submt to police custody
constituted evidence of his guilt; and (2) characterized luli’s
presence at the MIilani Shopping Center parking |lot on the
nmorning after the incident as tending to prove that |ul
habitually or voluntarily visited that parking |ot.

Because luli did not object to the prosecutor’s all eged
m sconduct at trial, this court nust, as a threshold matter,
determ ne whether the all eged m sconduct constituted plain error
that affected luli’s substantial rights. See Ganal, 81 Hawai ‘i
at 376, 917 P.2d at 388. In so doing, this court considers “the
nature of the alleged m sconduct, the pronptness or |lack of a
curative instruction, and the strength or weakness of the
evi dence agai nst the defendant.” Ganal, 81 Hawai‘i at 374, 917

P.2d at 386 (quoting State v. Agrabante, 73 Haw. 179, 198, 830

P.2d 492, 502 (1992) (citation omtted)).
1. Right to remain silent

During closing argunment, the prosecutor stated:

State of mnd, what else do we know? . . . [luli] went back
in the car after police approached himon February 29th,
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No evi dence that he committed any traffic

of fense, no evidence that he conmtted anything. Soneone
approaches him identifies hinself as police, he gets back
in his car. He locks his doors. Renmenber, he didn’t just
lock his driver’s side door. He reached over and | ocked the
front passenger’s side, too. And he refused to conply with
the police. This is not a msunderstanding. |It’s not Iike
he thought he was being nmugged by thugs. Both police

of ficers displayed their badges. Both police officers kept
on saying they were police while he's still inside the car
told himto come out, and he refused. He even al nost
started the engine to | eave.

And he only exited after a gun was drawn on him \hat

does that show? Well, the reason why it’'s under state of
mnd is because it shows the he knows he did sonething

wr ong.

He knows that he’'s in trouble. He knows he’'s not

just there to be talked to by the police. He's there to be
arrested. \When you | ook at the direct evidence, the
circunstantial evidence, and the defendant’s own acti ons,
there’s only one conclusion, the defendant is guilty as
char ged.

The prosecution is permtted to draw reasonabl e

i nferences fromthe evidence, and wide latitude is allowed in

di scussing the evidence. State v. Rogan, 91 Hawai ‘i 405, 412,

984 P.2d 1231, 1238 (1999) (citations omtted) (stating that

cl osing argunent affords the prosecution the opportunity to

persuade the jury that its theory of the case is valid, based

upon the evidence adduced and all reasonable inferences that can

be drawn therefrom. Because of the difficulty of proving the

requisite state of mnd by direct evidence in crimnal cases,

the state of mnd of an alleged offender “may be read fromhis

acts, conduct[,] and inferences fairly drawmm fromall the

ci rcunst ances. "
664, 669 (2001)

Her e,

State v. Valdivia, 95 Hawai‘i 465, 473, 24 P.3d

(citations omtted).

t he prosecutor sinply recounted the evidence of

luli’s conduct to denpbnstrate his state of m nd or consci ousness
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of guilt. The prosecutor nade no reference to any interrogation
by the police officers or luli’s refusal to answer their
guestions. Consequently, the prosecutor’s conments cannot be
said to have inplicated luli’s constitutional right to remain
silent. Accordingly, there was nothing inproper regarding the
prosecutor’s discussion of the evidence and the reasonabl e
i nferences drawn therefrom

2. Evidence of habit

In order to determ ne whether a defendant has acted in

conformty with habit, two elenents nust be satisfied. First,
“the evidence nust be the regular practice of a person respondi ng
to a particular kind of situation. In this regard, ‘the practice
nmust be frequent, and it nust be invariable or, at |east,
consistent.’” Second, the habit nust be specific.” Lee v.
El baum 77 Hawai‘i 446, 459, 887 P.2d 556, 569 (App. 1993)

(citation omtted); see also State v. Kelekolio, 74 Haw. 479, 498

& n.9, 849 P.2d 58, 66-67 & n.9 (1993). Mreover, Hawai‘i Rules

of Evidence (HRE) Rule 406, states in relevant part:

Evi dence of the habit of a person or of the routine practice
of an organi zati on, whether corroborated or not and

regardl ess of the presence of eyewi tnesses, is relevant to
prove that the conduct of the person or organization on a
particul ar occasion was in conformity with the habit or
routine practice.

The prosecutor argued:

The IDin this case is not in question. It’'s a
positive ID. On February 11, 2000, he had - [ Shinaura] had
a clear view of the defendant. He was able to see him
Yes, it was night. Yes, the windows were tinted. Yes, the
w ndows were up. Yes, it happened quickly. But ask
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yourselves is it reasonable to believe that sonmeone who is
driving a car at night even with tinted wi ndows can see
out si de those w ndows? Of course. . . . It wasn't the

bl ack - pitch-black of night in that parking lot. He said
it was dimy lit. And at one point, defendant canme this
close. He was right in [Shimaura’s] face.

February 12th, 2000, defendant was seen in the same
car. Renenmber O ficer Johnson. That's when this picture
was taken. That’s when these night photos were taken. And
what'’'s curious about February 12, 2000, he's there a little
after mdnight. February 11th, he's there around 1 o’ clock
in the norning, sanme tine, same place. Shows frequency,
shows that he knows the place, shows that he stays there.
Renmenber he’s found sleeping in the car

February 17th, 2000, at this point, [Officer] Johnson
has a name, Caleb luli. . . . [He brings Scott Shinaura to
the police station. [Shimaura] says it’s nunber 6, and
nunber 6 - you'll see that photo |ineup. Nunber 6 is Caleb
luli, the defendant. . . . February 29, 2000, defendant’s
seen in the sane car again. Renenber when he's stopped by
O ficer Takata and Officer Aco. So the connection with the
car solidifies the ID, because no one else that we know of,
fromthe evidence presented, has access to that car or uses
that car.

Consi dered as a whole, the prosecutor’s argunent

clearly centered on the issue of identification and not whether

luli acted in conformty with habit. Thus, HRE Rule 406 is
i napplicable in the present context.

Here, the prosecution utilized the evidence of luli’s
presence in the parking | ot on February 12, 2000 as
circunstantial evidence of luli’s presence at the scene of the
crinme the night before.® The prosecution’s comentary on the

evi dence and the reasonabl e i nferences therefrom focused on

5> W note that, during a prelinminary hearing held on April 9, 2001, the
trial court denied luli’s motion in limne to suppress evidence of Oficer
Johnson’ s observations on February 12, 2000, including the fact that luli was
in his car in the 24 Hour Fitness parking |lot on February 12, 2000.
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rebutting luli’s contention that Shimura nade a

m si dentification.

V. CONCLUSI ON
Based on the foregoing, we affirmthe judgnent of

convi ction and sentence of the trial court.
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